of the individual, the procedural rules governing the right to a speedy trial in the federal courts afford the accused substantially less protection than is found in most state courts. The Sixth Amendment has been construed to grant only a relative right to speedy trial dependent upon the surrounding circumstances. 7 Rule 48(b) of the recently adopted Federal Rules of Criminal Procedure substantially follows the rule established by federal case law which places the dismissal for delay in prosecution solely in the discretion of the trial court." The accused has no right to be discharged from custody no matter how long the prosecution is delayed. 9 His rights are limited to making a demand on the trial court for a speedy trial; if that demand is refused, he must petition the circuit court of appeals for a writ of mandamus to compel the trial court to proceed with the trial.' 0 Before the writ of mandamus will issue, the accused must show that the trial court has abused its discretion in permitting the continued delay in the prosecution of the case.": If the accused fails to take affirmative steps to bring the case before the court and fully to prosecute his demand for a speedy trial, he will be held to have acquiesced in the delay and will be unable to prosecute any collateral attack upon such a judgment on the grounds of a denial of his right to a speedy trial., 2 Furthermore, according to the federal rule, where the trial court has dismissed the indictment for lack of prosecution, the dismissal does not act as a bar to a subsequent indictment for the same offense, but the accused continues to be subject to the hazard of an impending prosecution.' 3 
Right to a Speedy Trial in the State Courts
A few states follow the lead of the federal courts as to the scope and method of securing the right to a speedy trial.' 4 There being no statutory 8 18 USCA following §687 (Supp. 1947), Rule 48(b): "Dismissal: (b) By Court. If there is unnecessary delay in presenting the charge to a grand jury or in filing an information against a defendant who has been held to answer to the district court, or if there is unnecessary delay in bringing a defendant to trial, the court may dismiss the indictment, information or complaint." United States v. McWilliams, 163 F. (2d) 695 (App. D.C. 1947 ) (where charges against defendants had been pending for nearly four and one-half years, dismissal for lack of prosecution was held to be within sound discretion of trial court; Edgerton, J., dissented). Cal. 1940 ). 14 In Michigan there is no statute supplementing the constitutional provision of the right to a speedy trial and the procedure there is governed by judicial decisions. People v. Foster, 246 Mich. 60, 246 N. W. 60 (1933) ; Note (1933) 46 Harv. L. Rev. 1027. In Louisiana the same result is reached by statute: Louisiana Code of Crime Procedure (Dart., 1943) Art. 320, "All persons accused of crime shall be entitled to a speedy trial, and may invoke the supervisory jurisdiction of the Supreme Court to enforce by mandamus this right."
[Vol. 39 enactment defining and implementing the right granted by the constitutions in these states, the right to be discharged for delay in prosecution has not been recognized. The accused is required to make demand for a speedy trial; if no demand is made, he will be considered to have waived his right; and where the demand for trial is refused, the accused's remedy is not to be discharged, but merely to bring an action of mandamus against the trial court.
15
M11ost of the states, however, have enacted statutes to supplement and to give effect to the constitutional provision which preserve this right. Though there seems to be little uniformity in the terms of these statutes, they may be broadly classified into two groups on the basis of their effect. First, there are those statutes which provide the broadest protection to the accused and which have been construed almost as statutes of limitations; they may take effect without demand for trial by the accused and operate as a bar to a subsequent prosecution for the same offense. 16 The second classification consists of statutes which are not so sweeping as the first group, but still give more protection than is found in the federal courts.
1 7 These statutes differ from the federal rule in that the accused is given the right to secure his discharge from custody or the dismissal of the indictment after a fixed period of delay unless good cause to the contrary is shown to exist; but these statutes also provide that, except in the case of misdemeanors, the discharge or dismissal does not bar a subsequent prosecution for the same offense. This result is also reached in some states by construction of statutes which do not spell out the effect of a discharge as to subsequent prosecution but are analogous in terms to statutes that are construed in other states as statutes of limitations.' 8 The running of the statutory period does not automatically discharge the accused, but the accused must take affirmative action to secure a trial or he will be held to have waived his The Court, unless good cause to the contrary is shown, must order the prosecution to be dismissed in the following cases: 1. When a person has been held to answer for a public offense and an information is not filed against him, within fifteen days thereafter. 2. If a defendant, whose trial has not been postponed upon his application, is not brought to trial within sixty days after the finding of the indictment, or filing of the information. . . . §1383. If the defendant is not charged or tried, as provided in the last section, and sufficient reason therefor is shown, the court may order the action to be continued from time to time, and in the meantime may discharge the defendant from custody on his own undertaking of bail for his appearance to answer the charge at the time to which the action is continued ..... §1384. If the court directs the action to be dismissed, the defendant must, if in custody, be discharged therefrom; or if admitted to bail, his bail is exonerated,... §1387. An order for the dismissal of the action, as provided in this chapter, is a bar to any other prosecution for the same offense, if it is a misdemeanor, ... ; but an order for dismissal of the action is not a bar if the offense is a felony." See also Laws of New York (Thompson, 1939) rights to a speedy trial. In California when the motion to dismiss is refused and the accused is not discharged by the trial court, he may petition for a writ of mandamus.
19 However, the burden is on him to show that the trial court has abused its discretion. 2 0 Illinois is typical of the group of states where statutes provide the broadest protection to the accused. The Illinois courts have so construed the statute supplementing the constitutional provision for a speedy trial that an accused has almost absolute protection from delays in prosecution. The Supreme Court of Illinois in applying the "Four Term" Act has repeatedly reiterated that the statute is mandatory upon the trial court and confers an absolute right on the accused which is not to be evaded by technicalities.
2 ' This general rule has been qualified, however, by certain Illinois decisions.
In Guthman v. People 2 2 it was established that where the defendant was committed to the county jail by the police magistrate upon a mittimus, the statutory period ran from the date of the defendant's incarceration and not from the date on which the indictment was returned. This precedent was followed in People v. Emblen, 2 3 which held that the police could not thwart the statute and the constitution by holding a man without judicial order. An allegation that the defendant was merely being held as a witness in another trial was not countenanced, but was considered as a technical evasion of the statute. In this case two indictments were returned against the defendants. The first charged him with conspiracy to commit an assault; and the second, under which he was tried and found guilty, charged him with assault with intent to commit murder. It was held that the statute could not be avoided by the use of two indictments which charged substantially the same offense.
24 However, in People v. Stillwagon, 25 the defendant had stolen a car in one county and transported it to another where he was apprehended and indicted for the crime of larceny. Subsequently, he was returned to the custody of the police in the first county and held under an indictment for robbery, the total time of his imprisonment prior to his trial exceeding the four month limitation. The court, while stating that the statute could not be evaded by technicalities, held that the crimes of 19 Ex Parte Alpine, 203 Cal. 731, 265 Pac. 947 (1928) . The situation in California seems to be confused as to the form in which the accused may seek relief where he claims that his right to a speedy trial has been denied. Where the accused is held in jail beyond the statutory period, he may petition for a writ of habeas corpus before the trial to secure his discharge, Ex Parte Vinton, 5 Cal. App. 624, 47 Pac. 1019 (1897 . Also, after a mistrial, In re Begerow, 136 Cal. 293, 68 Pac. 773 (1902) . But where the accused is on bail and submits to voluntary imprisonment, habeas corpus will not lie, In re Ford, 160 Cal. 334, 116 Pac. 757 (1911) . Where the trial court overrules the defendant's motion to dismiss after the granting of a new trial, his only remedy is to petition for a writ of mandamus, Ex Parte Alpine, 203 Cal. 731, 265 Pac. 947 (1928) . But where the defendant is tried, convicted and sentenced, his only remedy is by appeal, and not by habeas corpus. larceny and robbery were distinguishable and that the statutory period runs only from the time of incarceration in the county which has jurisdiction of the offense.
Contrary to the rule in the federal courts, the defendant under the Illinois "Four Term" Act is not required to make a demand for trial where he has not been admitted to bail. 26 However, where the accused is admitted to bail, a demand for trial is required to set the statute in motion, 27 with the exception that where the accused is charged with a capital offense and is admitted to bail, the statute does not apply.
28
While a demand for trial is not always necessary, the accused must raise the issue by a motion for discharge 29 prior to the trial in order to obtain the ruling of the trial court as to whether the conditions justifying a delay exist; i.e., delay caused by application of the accused or needed to procure evidence for the prosecution if it may be reasonably expected that such evidence may be procured. 30 Consequently, the accused may waive his right to speedy trial by failing to make the motion for discharge or by withdrawing it prior to a ruling of the trial court on the motion.
31
If the motion for discharge for want of prosecution is sustained by the trial court, the discharge will operate as a bar to subsequent commitment for the same offense, 32 but it will not bar the prosecution for other offenses growing out of the same transaction. 33 The rules of double jeopardy are applied in determining whether a subsequent prosecution is barred.
34
The denial of the motion for discharge is not a final order and the accused must proceed with the trial. 35 Where the trial court has overruled the defendant's motion and the trial results in a conviction, the writ of error is the only method of review open to the accused in The motion for discharge for want of prosecution seems to be peculiar to the criminal procedure in Illinois. Its counterpart in civil practice is the motion for dismissal for want of prosecution as to which there are four intrinsic features: (1) The court has inherent power to grant this motion, there being no statutory provision or court rule for it; (2) The motion may be made by the defendant or the court may dismiss on its own motion; (3) Granting the motion is in the discretion of the trial court; (4) The court may order a vacation of a dismissal that has been granted in proper cases. 3 Nichols, Ill. Civil Practice (1941) § §2844-2856. In criminal procedure, while there is no statute or rule of court expressly governing the use of the motion for discharge, its use in regard to the right to a speedy trial is limited by the "Four Term" Act, which is said to be mandatory. Moreover, by judicial construction, a discharge under the statute is held to be a bar to subsequent prosecution for the same offense, and therefore, the order granting the motion may not be vacated. Illinois. 36 Although the twenty-year common law limitation applies to this writ, its effectiveness, unless a bill of exceptions has been filed, is circumscribed by restricting review to the common law record. 3 7 But on this record a conclusive presumption that the trial court acted correctly and found conditions existed which justified the delay operates to preclude relief on the writ of error alone.s It, therefore, becomes necessary to preserve the record of proceedings upon the motion for discharge by filing a bill of exceptions, 3 9 which by rule of court must be certified by the trial judge within fifty days of the rendition of the judgment. 40 However, where a bill of exceptions has been duly filed, and nothing appears in the record to indicate an application for delay by the prisoner or by the prosecution, a presumption will then operate in favor of the defendant sufficient to reverse the conviction on the basis that the statutory right to a speedy trial is mandatory and may not be disregarded. Although the Illinois "Four Term" Act is said to be mandatory and create an absolute right to be discharged after the statutory period has run, the expiration of the statutory period has been held not to raise any jurisdictional defects in the proceedings in the trial court.
42
Consistent with this position and its traditional holding as to the scope of writ of habeas corpus, 43 the Illinois court has expressly held habeas corpus may not be used to review the judgment of the trial court where the right to be discharged has been denied. 44 However, this position conceivably may be reversed in view of recent dicta of the court which indicates a possible enlargement of the scope of habeas corpus to review an alleged denial of a constitutional right. 775 (1944) . But in Illinois where defendant has been discharged under "Four Term" Act, habeas corpus is proper mode of relief from imprisonment on a reindictment for the same offense, People ex rel. 45 According to the authorities cited supra, note 43, it had been generally accepted in Illinois that habeas corpus would only lie to attack jurisdiction. But several recent developments may indicate that Illinois has adopted a more liberal approach towards the scope of habeas corpus in the state proceedings. In Marino v. Ragen, 332 U. S. 561 (1947) , the state courts had denied habeas corpus to an immigrant who in 1925 at the age of 18, allegedly without advice of counsel and without the services of an adequate interpreter, had been convicted of murder. While making the concession, to some surprising, that habeas corpus would lie in proper cases, the attorney general did not explain as clearly as might be desired what would be a proper case. See Mr.
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Collateral Attack in the Federal Courts
In a recent case, United States ex rel. Hanson v. Ragen, 46 the Seventh Circuit Court of Appeals refused to intervene in a collateral attack by habeas corpus on an Illinois judgment where the petitioner had waited thirty-nine years after his trial to seek relief. The facts of the case were that the petitioner had been brought to trial in 1907, four months and twenty-five days after his arrest. A motion for discharge for want of prosecution was duly made before the trial started, but was overruled by the trial court. Oral evidence was presented in the habeas corpus proceedings tending to establish that the delay was due to the negligence of the prosecution. 41 The trial proceeded and the petitioner was found guilty of murder and sentenced to life imprisonment. The petitioner had insisted that his counsel not prosecute any appeal (presumably for fear of possible death penalty upon a retrial), and consequently, no review of the judgment was perfected and no bill of exceptions was filed. Under these circumstances the Circuit Court of Appeals denied the petition for habeas corpus as not justifying intervention by a federal court. The decision appears to be based on the waiver of the petitioner's right" to be discharged by his failure to exhaust his state remedies at the time such remedies were available to him. 7th, 1948) . 47 Counsel. who defended the petitioner in the trial in 1907 testified in the habeas corpus proceeding that when the motion for discharge was filed, the state's attorney offered to make a deal in return for the withdrawal of the motion and the entrance of a plea of guilty. When the offer was rejected by the defendant, the state's attorney stated he would have the case go to the Supreme Court, even though at that time there was no basis upon which the state could prosecute an appeal. Testimony further established that the offense was the murder of a policeman, that "feeling was running pretty high at the time," that application for change of venue was denied, and that the defendant refused to give his counsel permission to appeal the ruling on the motion for fear that "there might be something done there where they granted a new trial."
48 The dissenting opinion took the position that there was a distinction between waiving the right to be discharged and waiving the right to appeal to the Illinois Supreme Court. Regardless of whether or not the trial court lost jurisdiction, the "Four Term" Act created a mandatory duty upon the trial court and gave the defendant an absolute right which was denied to him; and therefore, he was entitled to be discharged even though he could not appeal to the Illinois court. It is interesting to note that the dissent finds that there was no waiver because of failure to file a bill of exceptions, because the common law record was sufficient to establish the petitioner's right to be discharged. This contradicts the position taken by the Illinois Supreme Court that in the absence of a bill of exceptions the common law record will be presumed to sustain the trial court's ruling, &upra note 37. 49 The exhaustion of remedies doctrine as pronounced in Ex Parte Hawk, 321 U. S. 114 (1943) , requires that 'a petitioner exhaust all state remedies prior to obtaining relief in the federal courts from a judgment of a state court. This rule has sometimes been interpreted as requiring more than the exhaustion of present state remedies; the petitioner must have exhausted his state remedies while they were ing the contention of the petitioner that the trial court had lost jurisdiction and that the conviction was therefore void, the decision used language which indicates a regression from the approach adopted by the Supreme Court concerning the scope of habeas corpus. 50 Citing some older decisions by the Supreme Court to sustain its position, 51 the Circuit Court of Appeals seemed to adopt the narrow concept of jurisdiction followed until recently by the Illinois Supreme Court. 52 The court, however, did not reject the petition for habeas corpus on the grounds of jurisdiction, but held that the facts which would seem to establish a waiver did not justify federal intervention.
In examining the possibility of collateral attack in the federal courts upon a state criminal proceeding by petition for a writ of habeas corpus on the grounds of the denial of the constitutional right to a speedy trial, the basic problem is the scope of the Fourteenth Amendment. Unquestionably, it is a fundamental right of which recognition is requisite to fairness and of which denial might seriously prejudice an accused. Consequently, although there are no cases that establish the proposition, the Fourteenth Amendment perhaps could be invoked to secure the right to a speedy trial in state criminal proceedings. 53 But it is questionable whether the right to a speedy trial, if embraced by the Fourteenth Amendment, includes the right to discharge from all further prosecution. There seem to be three possible answers to this question. First, the position might well be taken that the Fourteenth Amendment does not guarantee anything more than is guaranteed by the Sixth Amendment, which though it reserves the right to a speedy trial has been construed as not carrying with it the right to be discharged where a speedy trial has been denied. 54 The argument is, of course, that if the Fourteenth Amendment were held to embrace the right to be discharged after a statutory period of delay, then the rule in the federal court would not be in accord with due process. United States ex rel.
Hanson v. Ragen 55 appears to be the only case in which federal intervention has been sought on the grounds of a denial of the right to a speedy trial. Though this argument was raised, the majority opinion did not pass upon the issue, but may have indicated its position by citing two cases construing the Sixth Amendment.
56
A second position could be taken that where a state has enacted a statute which seeks to enforce the right to a speedy trial by providing for a mandatory right of discharge after a specified delay in prosecution, due process requires that the trial court afford the accused the protection granted by the statute. A state may provide the accused more protection than would be required by the Sixth Amendment or by due process, but whatever procedure a state may adopt to implement the right to a speedy trial, the Fourteenth Amendment requires that it operate fairly and uniformly. 57 Hence, an arbitrary refusal to discharge an accused where he is so entitled under a statute such as the "Four Term" Act would be a denial of due process of law. This latter position is tenable and appears to have been assumed without discussion by the dissent in United States ex rel. Hanson v. Ragen. 58 But it would preclude federal intervention in state proceedings in states that follow the federal rule or do not grant an absolute right of discharge for want of prosecution, perhaps evenin cases which warrant intervention. On the other hand, it would operate inexorably where there is a statute such as the Illinois "Four Term" Act and commit the federal courts to intervention whenever the statutory period has run and the accused has not waived his right to be discharged. It could conceivably operate to defeat justice and law enforcement where the prosecution can justify the delay and the accused has not been prejudiced materially.
The third and soundest position from the standpoint of flexibility is to measare the due process guarantee not by reference to the Sixth Amendment nor by reference to any particular statutory requirements, but by the concept of the fairness of the ensuing trial. "As in all long delayed cases, the witnesses now are scattered; some are not accessible, more particularly to the defendants who are without funds; the memories of witnesses as to events occurring many years ago are not clear. It is for these reasons among others that the Constitution of the United 
